The Role of Human Rights Archives in Post Conflict Societies
and Transitional Justice — Problems and Limitations
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What is the Open Society Archives?

The Open Society Archives (OSA) is a complex archival
institution and a specialized library that intensively focuses
on post-WWII history up to present, primarily in Central,
South-Eastern and Eastern Europe

OSA is an important human rights archives dedicated to the
promotion of human rights values

OSA is primarily an archives that preserves records of
historical value - it is a research and academic institution
that configures and transmits knowledge - but OSA is also
an archival laboratory that focuses on the information
that the record contains, not just the record itself.



The Aim of this Presentation

To reflect on the current role of Human Rights Archives in
the field of Transitional Justice in post-conflict societies

To reflect on problems concerning the Truth and
Reconciliation processes

To elaborate on the potential power of archives in the
promotion of reconciliation for local communities by
deconstructing traditional, mostly nationalistic, narratives
and myths about the “other”

To emphasize the role of the growing digital environment for
the comprehension and understanding of ‘micro truths’
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Social and Historical Changes in Past Decades |

Profound changes in the archival world in past decades
concerning the role of archives and the archivist within
society as a guarantee of citizen’s rights and as essential
factors in the collective memory of the people.

1. The emergence of memory in the politics of managing
the past (the immediate past as well as the remote past)

2. A social perception of linearity, that the past
conditioned the present (demand for objectivity and
popular myths to be superseded)

3. Impact of documents from the State security service into
the political transition process (for gaining advantages in
the political arena)
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Social and Historical Changes in Past Decades Il

4. The growth in archival policies oriented towards the
archives of opposition political movements or those for
defending human rights

5. Meetings between archivists and those defending human
rights. Work in an inter-disciplinary fashion in which the
archivist is not the only interpreter of the documents.
Defined by Louis Joinet and Diane Orentlicher as the ‘right
to know and the need to record’

Theo van Boven’s writing on the use of archives in validating
the rights of victims to rehabilitation and compensation



The Role of Memory |

In different cultures and collectivities the ways of dealing
with memory (trans)formation has been questioned from
at least two major perspectives: the individual and the
collective

There are different modes of memory construction and
memory transmission (from art, literature, film, from
politics to war)

The memories of colectivities are manifested in historical
and fictional narratives, laws, constitutions, visual
artworks, commemorative practices, and landscapes
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The Role of Memory Il

What or who has the power to guide the process of
remembering? (an archivist, a historian, a curator or
institutions?)

What are the ways in which memories of political, social and
violent military conflicts have been transmitted within 20™
and 21% century European culture?

What are the roles of those who mediate the memory of
conflict (historians, eye witnesses, journalists, filmmakers,
writers)?

What types of tension are visible between public and private
discourses of memory?

Memory has thus become a heterogeneous and transnational
object for scholarly research.



History, Memory and Archives |

Michel Foucault:

Records are active instruments of social control used by society
and its organizational structures and institutions to marginalize
non-conformists. Archives should not be seen as neutral
products of processes and transactions, but as intentional
recordings that serve those in control.

Jacques Derrida:

And the theory of archive is a theory of this institutionalisation,
that is to say of the law, of the right which authorises it. This
right imposes or supposes a bundle of limits which all have a
history, a deconstructible history, and to the deconstruction of
which psychoanalysis has not been foreign, to say the least.



History, Memory and Archives Il

Pierre Nora in his “Reason for the current upsurge in
memory underlines the immediate effects of this surge,
such as significantly increasing ways in which the past is
used for political, commercial and tourist purposes, and
the sharp rise in the number of comemorative events, all
show that the past has ceased to have a single meaning
and that the present that is overlaid with an
awareness of its own history necessarily allows for
several possible versions of the past.



History, Memory and Archives Il

Pierre Nora:

“In a world in which you had collective history and
individual memories, the historian exercised exclusive
control, so to speak, over the past.... Today, historian is
far from alone in manufacturing the past; it is a role he
shares with the judge, the witness, the media and the
legislator.”

Secret or ‘invisible’ histories of individuals seek
recognition and acceptance once the oppressive
regimes collapsed



Transitional Justice

Transitional Justice can be defined as opening up different
ways to create collective memories, to share and to
transfer these through time and space

In different locations, people have developed different
practices to enact, translate and resist communities’
memories

Balkans affected by the 1991-1999 wars: there is ongoing
discussion concerning the documentation of wars because
these countries are still struggling to find the best mode to
deal with the past and its consequences; they also failed to
rebuild intra-society trust and good neighbourly relations



Transitional Justice Il

New technologies in archiving open up new
possibilities for democratization and accountability in
communication and free disemination of information

It creates a broader and larger negotiating arena with
signifficant opportunities for the perservation of
memory, documentation and argumentation

The concept of global public goods (global commons) is
of central importance to the development of the
information society



Transitional Justice Il

Tribunal archives constitute an important legal and cultural
inheritance that belongs to the world community, and
must be secured for future generations.

Being aware of different legal constraints, the information
they contain is expected to be accessible and thus available
for new forms of use: scientific research and investigation
by/for surviving family members (OSA-PHR)

Archives are important because they serve to explain the
mechanism of tribunals to the general public and to record
the progress of the international justice system

What happens when the court destroys part of the evidence?



Transitional Justice IV

What conclusions can be drawn from the documenting
of human losses and suffering, and the transition from
war to peace for Transitional justice??
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Transitional Justice and Archives in the
Mediterranean Area — a Brief Overview |

In Egypt, months after the resignation of Hosni Mubarak,
people acted en masse to rescue files from the state security
headquarters in Alexandria, where officers were destroying,
burning and removing thousands of documents

Protesters refused to allow the secret police to destroy
evidence of their systematic oppression

These documents contained information on the protesters
and their families, as well as evidence of torture

During the uprising, Egyptians linked arms to form a human
chain around the National Museum to prevent looting
whilst young people protected the library of Alexandria



e

Transitional Justice and Archives in the
Mediterranean Area — a Brief Overview I

In the midst of revolution we do not expect documents,
records and archives to be in the center of people’s
minds

During the Arab spring, many archives and libraries
were looted or burned

Examples of public reaction to protect archives and
other cultural heritage institutions illustrate high
public consciousness and expectations from them

Paradoxically, at the same time, archives and museums
can serve oppressive state-building agendas, but can
also be seized, opened and made to tell other stories
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Transitional Justice and Archives in the
Mediterranean Area — a Brief Overview ll|

Archival materials, records, documents and books play a
critical role when determining the past and moving toward
transitional justice, their important role for creating and
preserving cultural IDENTITY

How do archives relate to nation building and who is
responsible for collecting and preserving these archives?

Scholars have a responsibility to support the drive by
ordinary people across the Arab world to record their
experience, collect documents, build archives, preserve rare
and ancient documents and access the information that
was written about them
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Transitional Justice and Archives in the
Mediterranean Area — a Brief Overview IV

The recovery of looted records is of great importance in the
implementation of transitional justice

There is a campaign to return looted documents in the
interest of truth (the US Government is to return
documents seized by US military in Iraq)

Tunisian National Archive - the ‘mere existence’ of files is not
enough to guarantee a clear and complete record for the
process of transitional justice

The effort of ordinary people in storming highly secured
buildings, or their commitment to using new media to
build new archives of evidence, speak to the desire for
accessible, open, and independent archives

Why are sources and records important today?
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Cultural Heritage Institutions in War —
Destruction of Cultural and National Identity |
The Balkan wars, 1991-1999, brought about the deaths of

hundreds of thousands of people, and forced the
dislocation of millions more because of their ethnicity

Violence against civil populations was accompanied by
the systematic destruction of cultural institutions -
libraries, archives, museums and religious objects

These institutions were deliberate targets for
destruction, not just collateral damage

The response of the international community during
and after the war was to punish those responsible
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Cultural Heritage Institutions in War —
Destruction of Cultural and National Identity |

The destruction of cultural heritage in Croatia and
Bosnia and Herzegovina:

Dubrovnik: UNESCO World Heritage site, The library of
the Inter University Center, Dubrovnik Scientific
Library

Sarajevo: three and a half years of siege, the Bosnian
National and University Library, Sarajevo’s Oriental
Institute, ten of the sixteen libraries of the faculties of
the University of Sarajevo were burned, Franciscan
Theological Seminary looted etc.
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Cultural Heritage Institutions in War —
Destruction of Cultural and National Identity Il

Kosovo 1999:

Serbian forces began the brutal repression and mass ethnic
cleansing of Kosovo Albanians to ensure continued Serbian
dominance

Cultural landmarks of non-Serbs suffered massive
destruction

220 mosques, 1/3 of 607 mosques registered in Kosovo before
the war, were burned

65 of Kosovo’s 183 public libraries were completely and
deliberately destroyed

A number of religious libraries and archives of Kosovo’s
I[slamic community were burned
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Cultural Heritage Institutions in War — Destruction of
Cultural and National Identity and ICTY

Started to treat deliberate attacks on cultural property as a serious
war crime, and by doing so it is breaking new legal ground

The Nurnberg war crime trial was the first to include attacks on
cultural property in the list of charges brought against the
defendants

ICTY was mandated by the statute to prosecute as war crimes the
“seizure of, destruction or willful damage done to institutions
dedicated to religion, charity and education, the arts and

science, historic monuments and works of arts and science”
(ICTY, 1993, Article 3)

First cases tried before the Court in which the focus was on the
cultural property charges were those of Admiral Miodrag Jokic
and General Pavle Strugar for the siege of Dubrovnik
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Archives and Human Rights: A Social Problem Which
Transcends the Limits of Archival Science |

The 1980’s saw an unprecedented dismantling of repressive
political regimes world-wide.

Central and Eastern Europe began the process of destruction
of Stalinist structures and fundaments of the Cold War
division

1970’s: disappearance of conservative dictatorship in Western
Europe (Portugal, Spain, Greece)

Because of their contemporary nature, the archives of the

most repressive institutions possess social and political
importance

Archives which were important in the exercise of repression
became instrumental in the formation of new social
relationships
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Archives and Human Rights: A Social Problem Which

Transcends the Limits of Archival Science Il

Archives have decisive influence on places and people

Richard Cox and David Wallace emphasize that over the
past decades archives have become key elements in the
shaping of our world. For them,

“It was a power of the documents as sources to scrutinize
actions which was their principal characteristic,” often
read in court rooms or as headline news

The importance of archives is not only to throw light on
our recent past, but to have an administrative use in
the exercise of individual rights guaranteed by
democracy



Archives and Human Rights: A Social Problem Which
Transcends the Limits of Archival Science IlI

The historical dimension of archives is enormously
important, but the social repercussions which can
result from them have become even more complex



Archives of the State Repressive Regime |

As well as recognizing the value of those archives produced
by repressive organizations, we became aware of the
importance of conserving the witness statements of victims
or of their organizations

The value of their accounts made legal cases very important
to the process known as ‘recovery of memory’

Archives play an important role in the consolidation of
democratic systems in which these witness testimonies are
stored in a safe place with mechanisms to manage the
documents and to administer the archives in order to
guarantee their survival for future generations



Archives of the State Repressive Regime ||

What do archivists need to know about the organization,
conservation and use of documents relating to human
rights, (from the point of view of violation of these rights as
well as from the perspective of their defenders)?

We need to have the widest possible knowledge of the bodies
which produced these documents, their genesis and care

We can distinguish four groups of institutions that
ﬂroduce documents linked to the massive abuse of
uman rights - the archives of repressive bodies:

1. The first group consists of: State Security Archives, archives
of special tribunals, those of prisons, concentration camps,
military archives, law enforcement agencies archives, an
those of judiciaries



Archives of the State Repressive Regime |l

2. Organizations dedicated to the defense of human rights,
known as ‘civil society, such as: the archives of victims’
organizations, parties, trade unions, clandestine opposition
associations, or those from exile, organizations for the
defense of human rights, religious bodies, jurists’ and
lawyers’ associations and civil bodies

3. Archives of those institutions created after a war or
conflict, or the fall of a repressive regime, established to
judge those responsible for the violation of human rights or
to achieve reparations for victims, and organizations
characteristic for the period of transitional justice such as
Truth Commissions (responsible for creating documents,
witness statements etc.) In South Africa Truth and
Reconciliation Commission
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Archives of the State Repressive Regime IV

4. General public archives . More often than expected
they contain many proofs of the violation of human
rights due to an integrated archival policy which covers
all public documents. It is the best guarantee that
documents of important for the interest of the
community are preserved and made accessible

Documents in an archive spontaneously become mirrors
of the society which produced them
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Diverse Perspectives and Dealing with the
Different Models of Political Transition

Recently we have distinguished three major fields around the
archives dealing with political pressure:

1. Archives and research (historians and researchers whose
interest in accessing sources for the study of recent history was
corrupted)

2. Archives and collective memory: the right to truth and the
need to record events come together, where archives make
collective memory part of a country’s heritage (the final aim is to
ensure that these events can never be repeated)

3. Archives establishing those responsible and compensating
their victims (in which special tools of information are to be
used against those denying responsibility for the violation of
human rights)



Right to Know

ICA-UNESCO Final Report from April 17. 1998. UN
Commission for Human Rights adopted Principles for the
protection and promotion of human rights and for
preventing the granting of immunity

The Report stated that this collective right was the right to
know: not only the right of every victim and their fgmily to
know what hap enec% to them - which could be simply the
right to the truth - but also this right to know’ was
perceived as a collective right, and was designed to ensure
that future violations could be avoided

‘Right to know’ means that the archives have to be preserved
and measures introduced to prevent the destruction, loss
or falsification of archives

-
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Right to Truth and Duty to Record

‘Right to truth’ (principle 1) is concerned with the truth
about what had happened to victims and the reasons
which lay behind the massive violation of human
rights

‘Duty to record’ (principle 2) is the duty of the state in
order to protect itself against the charge of rewriting
history, of revisionism or denial



The Demand for Archives to be Open

Since the 1980’s, and the collapse of authoritarian states,
we have seen the birth of new democratic states with
new constitutions which particularly guarantee the
Tight to information’

Constitutional guarantee also needed new laws on access
to information

The opening of the archives formed part of the great
social agenda in the Soviet Union and the rest of the
Communist countries in the years following 1989



Truth and Reconciliation |

Truth and Reconciliation (T&R) represents an important
element within a broader framework of transitional justice,
usually defined as the transition from a criminal regime to
democracy

It does not include only the creation of a political and legal
set of democratic institutions, but also embraces
cognitive and emotional dimensions often described in
terms of ‘moral repair’ or ‘confronting the wounds of past’

T&R became the organizer of a new political subjectivity
based on the process of raising moral awareness and
responsibility for past crimes



Truth and Reconciliation |l

T&R aims to produce a new collective memory and to
build up a moral framework that is supposed to
strengthen social consensus among citizens after a
period of trauma

T&R also supplements the institution of democracy by
constructing a discourse of responsibility

Does T&R provide an adequate framework for the
emergence of a new political subjectivity after the
collapse of Yugoslavia?



Truth and Reconciliation Il

Why has the T&R process failed in post-Yugoslav
countries?

Several fundamental paradoxes and limitations of the
T&R process
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Truth and Reconciliation IV

Problem of how liberal democracy can be compatible
with collective memory or collective narrative?

Liberal constitutional state is by definition a non-
ideological and neutral framework that provides
universal rights for all, regardless of ideological,
cultural or religious differences

Important question: is the effort to create a consensus of
‘organizing memory’ in conflict with neutrality of the
liberal state, and does it undermine the autonomy of
its citizens?



Truth and Reconciliation V

Natasa Kandic expressed the hope that the priority of
government and people should be for us all to assume our
share of responsibility for the past. This would lay a
groundwork for a process of reconciliation

The concept of Serbian ‘collective responsibility’ is the focus
of Nenad Dimitrijevic

For Dimitrijevic, this concept does not include only those
who actively participated in criminal activity but also
“bystanders” and the “silent majority” who practiced
silence or denial

The concept of collective responsibility contradicts the liberal
principles of the autonomy of individuals



Truth and Reconciliation VI

Another anomaly of the T&R process is the problem of
identification with the perpetrator

Serbian society, according to Dimitrijevic, must have a
sense of duty and accept responsibility for crimes
directed against the victims

Any failure to create a distance from the perpetrators,
produces the continuation of the war by other means



Truth and Reconciliation VI

Importance of T&R processes:

1. T&R is against forgetting, ignorance and denial

2. Creating a normative break in the legal, ideological
and moral sense with the ancien regime of violence

3. Through this process a new democratic regime can
gain its own legitimacy and secure proper functioning
of the rule of law
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Dealing with the past in post-conflict societies

To what extent can we expect perpetrators of war crimes
to be responsible for their actions?

Logistical problems with bringing them to justice

From Amnesty to Spanish Style pact of silence

Lack of political will for the compensation of victims

Fragmented approach to truth and justice — happens at
international and state levels, but not at the level of
local communities, restricting the range of victims

Lack of political initiative and societal consensus on how
to approach the past
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Dealing with the past in post-conflict societies
and the Role of Archives Il

Methodologies and approaches for engaging victims
into a process require special consideration of
amnesty, truth, justice and public openness

Engagement processes are always liable to political
manipulations

Reconciliation by “uncomfortable conversation”

Post-conflict societies might best foster fragile
reconciliation process by framing historical narratives
about the past
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Dealing with the past in post-conflict societies
and the Role of Archives Il

Michael Ignatieff suggests that the real value of the truth
recovery process may not be to contribute to societal
reconciliation, but is much more limited because it
could reduce the number of ‘permissible lies’

There can never be one past in any society, not least in
ethnically divided ones, unless the past is articulated

in such a way in which the connection of events and
experiences are integrated in a real and meaningful

way
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Some thoughts and ideas concerning the process

of reconciliation |

The reconciliation process is intended to start with local
communities

Regional approach vis-a-vis national

To build trust into the archives and archival collections as
trustworthy accounts of the recent past and local identity

Strengthening mutual understanding not just between
opposing communities, but also between them and the
archives by exposing highly emotional records

Archives as ‘mediators ‘and ‘administrators’ in this process

Engagement of victims and the “other” in the telling of their
“micro truths” and histories
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Some thoughts and ideas concerning the process
of reconciliation Il

Archives possess the power to deconstruct history to the level
of new granularity

The growing digital environment has the potential to serve as
a fertile ground for the “exchange” of individual accounts of
the divided community members in a collaborative
working environment

Archives deconstruct the traditional, mostly nationalistic
narratives of the “other”

Result: a mutual recognition and comprehension of each

other’s sufferings (pain) that could foster toleration and
sustainable coexistence



Thank you for your attention!
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